mineral 5 may acquire fee simple title to the land within his claim. ' The statute, however, does not define a prospector's rights during the exploration period before he actually discovers minerals; prediscovery rights are governed by the state common law doctrine of pedis possessio. 7 Pedis possessio protects a prospector who is diligently searching for minerals on public land against forcible, fraudulent, surreptitious, or clandestine entries by rival prospectors onto land which 517, 549-50 (1980) . In a controversy between rival claimants, a prospector need satisfy only the "liberal" or "prudent man rule" of Walter Castle, 19 Pub. Lands Dec. 455, 457 (1894) (holding there is discovery of valuable mineral if "a person of ordinary prudence would be justified in the further expenditure of his labor and means, with a reasonable prospect of success, in developing a mine"). Knutson & Morris, supra, at 549-50. In a case against the government, a prospector must demonstrate present ability to market at a profit. United States v. Coleman, 390 U.S. 599, 600, 602 (1968 (1922) . A "location must be distinctly marked on the ground so that its boundaries can be readily traced." 30 U.S.C § 28 (1976) .
6 The General Mining Law provides for two types of claims. Lode claims are made of rocks occurring in veins and are accompanied by the right to follow the vein laterally, 30 U.S.C. § § 23, 27 (1976) ; placer claims include claims on "all forms of deposit, excepting veins of quartz, or other rock in place," id. he is occupying. 8 Originally applicable only to the ground in the immediate area of a prospector's workings, 9 pedis possessio rights are now generally deemed to extend to the boundaries of the claim a prospector is working, so long as the claim is clearly staked. 10 In recent years, mining industry representatives have argued that recognition of pedis possessio rights on a claim-by-claim basis no longer provides adequate protection for investment in mineral exploration; the low grade of the minerals sought today makes it necessary to mine many claims together, but because the minerals are buried at great depth, it is too costly to prospect on many claims simultaneously. 1 As a remedy, some courts1 2 and commentators's have supported a further liberalization of pedis possessio to protect neighboring unworked claims.
This comment will review the history of the law related to pedis possessio, examine the current failings of the doctrine, and evaluate the likely effects of judicial expansion of the doctrine's coverage to neighboring, unworked claims. Finding that judicial action would not significantly increase mineral development but would encourage land speculation and depletion of public lands available for nonmining uses, the comment concludes that comprehensive congressional action is needed instead. Congress should create a system of permits that grant exclusive exploration rights to particular land parcels for limited time periods. By so doing, Congress would give miners the protection they need, encourage mineral development, and foster a rational land-use program for national lands.
I. HISTORY
Congress enacted the first federal mining law in 1866,14 when natural resources seemed unlimited. The law invited citizens to prospect on public lands and enabled them to acquire legal title to both the minerals and land within a claim on which they discovered a valuable mineral. 15 In 1870, Congress enacted legislation supplementing the first mining law; 16 two years later, Congress amended and consolidated those early laws in the more comprehensive General Mining Law of 1872.1' That statute, with minor changes, is the mining law in force today.' 8 Although the Constitution gives Congress power to regulate the use and disposition of federal land, 9 the General Mining Law broadly delegated the regulation of mining on public lands to local authorities. 0 The few specific requirements of the federal law are as follows: a prospector must discover a valuable mineral before he enjoys rights against the United States; 2 ' title passes from the United States to a prospector only after mineral discovery and upon purchase of a federal deed known as a patent; 22 one hundred dollars' "worth of labor shall be performed or improvements made during each year" after discovery and before the purchase of a patent; 2 3 and all local regulations must be consistent with the laws of the United States. 4 Other than these requirements, exploration on federal lands is to occur "under regulations prescribed by law, and according to the local customs or rules of miners in the several mining districts. '' 25 The "miners of each mining district" are also authorized to make regulations governing location and recordation," S provided the regulations comply with the federal requirements and are "not in conflict with . . the laws of the State or Territory in which the district is situated. The General Mining Law's reliance on administration by mining districts is perhaps best understood in historical context. In 1872, both federal and state governments in the West were virtually nonexistent; 28 western miners had been governing themselves since the California gold rush" and had already established a system of customs and rules designed to maintain order in the mining camps. 3 provides that "each case shall be adjudged by the law of possession. '3 7 Historically, there has been a close relationship between miners' customs and judicial resolution of possessory disputes; the early court cases resolving possessory mining disputes before the enactment of the General Mining Law essentially adopted the miners' customs, 3 8 forming them into the doctrine of pedis possessio. 3 9 Later courts continued to apply those possessory rules when implementing the Mining Law because judicial protection of pedis possessio rights, facilitating peace and order and providing miners with prediscovery security, was compatible with the statute. 4 0 Despite its historical origins, however, the doctrine of pedis possessio is not bound to the current customs of miners; it is a state common law doctrine that is capable of developing independently of miners' customs.
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II. THE DOCTRINE OF Pedis Possessio
A. The Doctrine in its Traditional Form
The classic enunciation of the doctrine of pedis possessio appears in dicta in the United States Supreme Court's 1919 opinion in Union Oil Co. v. Smith. 2 The Court stated that a prospector actively searching for minerals in the public domain is entitled to protection of the land he occupies against forcible, fraudulent, clandestine, or surreptitious intrusions. 43 The Court identified the essential requirements for pedis possessio protection as continued actual occupancy of a claim, diligent work directed toward making a discovery, and exclusion of others. 44 If any of these elements is missing, no protection is provided by the doctrine, and the initial prospector is left without special rights against his competitors. 45 1. Persistent and Diligent Work Toward Discovery. Persistent and diligent work toward mineral discovery traditionally has been required on each claim for which protection is sought. 46 Satisfaction of the work requirement has almost invariably consisted of actual digging or drilling on the specific claim sought to be protected. 47 Acts of location such as posting, marking, monumenting, staking, and recording are not considered work leading toward discovery. 4 8 Similarly, patrolling a claim, watching over it, or placing signs, fences, or caretakers on it does not satisfy the work requirement, 4 9 although such activity might help meet the occupancy and exclusion requirements."
2. Actual Occupancy. Closely related to the work requirement is the requirement described in Union Oil as "continued actual occupancy. ' After mineral discovery, a prospector is protected against entries made in bad faith, i.e., made by one who has notice of the prior locator's claim. Prior to discovery, it traditionally has not been considered bad faith to go upon a tract knowing that it is claimed by someone else. Id. The argument against liberal application of the bad faith defense in prediscovery situations has been stated as follows:
Since pedis possessio protects against not only forcible and fraudulent but also clandestine entries (such as those by night and those made in the temporary absence of the prior locator), there is little need or justification for case law which prohibits rival locations on the ground that the subsequent locator knew of the existence of a prior location. The legal incentive for the senior locator to make a prompt discovery is vitiated, since he may hide behind a paper location-and the remaining economic incentive is insufficient, since all too often claims are held for profit by sale rather than development. There is no reason or justification for protecting the "possession" of those whose indolence or absence has led others to believe that their claims have been abandoned. 
B. Contemporary Problems with the Doctrine
Representatives of the mining industry 64 and some legal commentators 5 contend that traditional pedis possessio rules no longer adequately protect prospectors' investment in exploration because the mining techniques employed today are of necessity far different from the methods for which the doctrine was designed. When pedis possessio was judicially adopted in the 1860's it was fairly easy to discover gold and silver, the principal objects of prospecting, close to the surface.
6 6 Limited pedis possessio protection, securing only the area immediately adjacent to a prospector's workings, presented no hardship because discovery was quick, easy, and highly remunerative. 7 When miners began searching for deposits hidden further below the surface, however, they sought additional protection to offset the risks and expenses involved in deep drilling. 8 Judicial expansion of pedis possessio protection to the boundaries of a claim around the turn of the century 9 satisfied the miners' needs; prospectors could afford to limit their searches to one claim at a time because the deposits they sought, once uncovered, occurred in rich veins and dense pools, providing high returns for investments. 0 The mineral deposits sought today, however, are neither easily discoverable nor rich in nature. They are covered by layers of overburden and, when discovered, tend to be of low grade. 7 1 Because processing low grade ore requires immense plants and investments, it is most economical for miners to locate claims in large groups or blocks encompassing hundreds of claims. 2 Because deep drilling is " Arizona Mining Ass'n Brief, supra note 11, at 11-13; Petition, supra note 11, at 14-17; Public Lands Committee of the American Mining Congress, The Mining Industry and The Public Lands 17 (Jan. Unable to meet the traditional pedis possessio requirements by occupying and exploring each claim, the modern miner is left without pedis possessio protection for most of the claims in his block. 74 Consequently, once there is any hint of mineral discovery, a miner's competitors may reap the benefits of his exploration work by quickly grabbing the neighboring unprotected claims. This problem is particularly acute when the largest seam is found some distance from what appeared at first to be the most promising location. In recognition of this problem, miners customarily adhere to "gentlemen's agreements" which respect the land positions staked out by others regardless of whether the land is actually being worked or occupied. 7 Although such agreements give protection over and above that of pedis possessio, they are not legally binding, and some recent cases indicate the risk of reliance on this custom.
7 7 Many of the critics of traditional pedis possessio doctrine 8
argue that if mineral development is to remain the purpose of the General Mining Law 79 to which pedis possessio is an adjunct, courts must once again adopt the customs of miners as law 8 0 and recognize pedis possessio rights on a group, or block, basis.
III. JUDICIAL MODIFICATION OF Pedis Possessio
In MacGuire v. Sturgis, 8 5 but the Tenth Circuit has spoken approvingly of MacGuire 4 and has expressed dissatisfaction with the limited protection afforded miners by current mining laws. 8 5 Hence, although MacGuire does not necessarily represent a trend in the law, it is clear that courts are looking critically at the law concerning the prediscovery period, and MacGuire represents the view that judicial modification of pedis possessio is necessary.
A. MacGuire v. Sturgis
The district court in MacGuire applied greatly liberalized standards for the pedis possessio requirements of actual work and occupancy, but apparently applied the traditional exclusion requirement. The court awarded plaintiff MacGuire exclusive possession of a group of 1785 uranium lode claims" even though he was engaged in work toward discovery on only some of those claims. As a general proposition, the decision suggests that the work requirement for a group of claims will be satisfied if a work program is in effect for the area claimed and if a significant number of exploratory holes are systematically drilled."s By modifying the work required for pedis possessio protection, MacGuire also relaxed the traditional occupancy requirement. The decision would allow a prospector who actually occupies some claims to enjoy pedis possessio rights on unoccupied neighboring claims as well, so long as the area claimed is reasonable in size and all the claims share a similar geologic structure. 8 9
The court's disposition of the exclusion requirement is less clear. When evaluating the relative merits of the MacGuire and Sturgis positions, the court relied on MacGuire's efforts to exclude Sturgis from the contested area. 9 0 This suggests that a prospector relying on MacGuire would still have to exclude others from all the claims he seeks to protect even though he is not occupying or working most of them. Although it may seem incongruous to preserve the duty to exclude while relaxing the occupancy and work requirements, it is quite possible that.eliminating the exclusion requirement would have made the decision inconsistent with the General Mining Law. 91 
B. Limitations of the MacGuire Approach
Because MacGuire's approach is responsive to current western mining economics, one would expect it to encourage mineral development. In practice, however, few benefits and substantial harm can be anticipated if the rule is applied in other cases. The Mac- Guire rule probably will not increase mineral development and will divert public lands from the uses intended by Congress.
1. MacGuire's Effect on Mineral Development. A judicial expansion of pedis possessio doctrine patterned after MacGuire will not likely lead to additional mineral development for two reasons. First, it will encourage land speculation and withholding land from production. Second, it would leave unchanged some aspects of current law that discourage investment in mining.
Under traditional pedis possessio requirements, a miner can control a claim only if he is actively working toward discovery of minerals. 2 MacGuire would allow a miner to control large numbers of claims without work or cost, so long as the claims are near a few worked claims.
9 3 Such cost-free control would give miners the opportunity to claim far more land than they can work, thereby reducing the amount of land producing minerals. 9 4 The hoarding of public lands for speculative purposes is already a significant national problem.
9 5 Widespread judicial acceptance of MacGuire's liberalization of pedis possessio rules would exacerbate that problem, thus frustrating both the General Mining Law's overall purpose of increasing mineral development and the discovery requirement's specific purpose of preventing speculation. 6 Advocates of an expansion of pedis possessio protection recognize the possibility of increased speculation and decreased mineral production 7 but maintain that judicial limits on pedis possessio expansion, such as those set forth in MacGuire, can minimize that risk. 98 MacGuire's guidelines, however, are vague and very difficult 9 See supra notes 46-50 and accompanying text. Knutson & Morris, supra note 5, at 556 ("all too often claims are held for profit by sale rather than development").
9'
The general purpose of the Mining Law is to increase mineral development, see supra notes 2, 79 and accompanying text; the specific purpose of the discovery requirement of 30 U.S.C. § 23 (1976) , see supra note 5 and accompanying text, appears to have been to prevent speculation, see 43 C.F.R. § 3841.3-1 ("[tlhe object of [30 U.S.C. § 23] is evidently to prevent the appropriation of presumed mineral ground for speculative purposes").
97 Arizona Mining Ass'n Brief, supra note 11, at 13; Olson, supra note 13, at 380. 98 Arizona Mining Ass'n Brief, supra note 11, at 29-38; Olson, supra note 13, at 380-81. The MacGuire court indicated that a prospector will be entitled to exclusive possession over a group of claims only if the geology is fairly uniform throughout the area claimed, the size to enforce. 9 9 The court discussed a "reasonable" area, 100 but it did not say what an unreasonable number of acres would be. MacGuire itself involved 1785 claims, 01 an extremely large area. Although the MacGuire rule requires a miner to devise a work program for the entire area he claims, it does not detail the contents of such a plan. 102 Moreover, MacGuire does not specify whether there must be a real intent to follow the work plan, 1 03 or, if such an intent is required, how a court could tell whether it existed. Finally, MacGuire stresses the economic impracticability of developing minerals only on actively worked claims, but it does not distinguish impracticability from mere inconvenience to the miner.
1 04 In sum, the judicial limits set in MacGuire are too vague and powerless to be a meaningful check on speculation and the withdrawal of land from mineral production. 1 0 5
MacGuire also leaves intact two aspects of current law that inhibit mineral development. First, a prospector acquires no rights against the United States under the General Mining Law until he discovers a mineral. 10 8 As a result, the government can dispose of of the area claimed is reasonable, an overall work program is in effect for the area claimed, a significant number of exploratory holes have been drilled systematically, and the nature of the mineral claimed makes it economically impracticable to develop the mineral only on those claims where the prospector is actually present and working. MacGuire, 347 F. Supp. at 584-85. The court also relied on the fact that "the discovery (validation) work referred to in Wyo. Stat. § 30-6 (1957) is completed." Id. at 584. This is irrelevant for purposes of establishing pedis possessio. See Olson, supra note 13, at 368 n.5. (1980) . See also Ladendorff, supra note 10, at 21-22 (" [T] here must be some limitations as to time, area, and diligence. Without such limitations, the doctrine of pedis possessio becomes a tool for speculators, permitting the preemption of large areas of public domain and the frustration of the policy of the general mining law.").
10" See supra note 21 and accompanying text.
the land on which he is working in any manner it chooses throughout the prediscovery period. 1 0 7 The possibility of adverse government action adds to the inherent risk of loss during mineral exploration. This is especially true today when mineral discovery is a long, hard, costly process. 10 8 Second, because MacGuire did not eliminate the pedis possessio exclusion requirement, 10 9 a prospector proceeding under its holding still must prevent rivals from entering any of the claims he seeks to protect. Guarding against peaceable entries over a large block of claims involves considerable expenditures. Rather than increasing mineral discoveries and production, however, such expenditures would only preserve possessory rights. This undercuts the production goals of MacGuire and the General Mining Law. In sum, MacGuire's failure to provide adequate protection and its encouragement of speculation ill serve the goal of increasing mineral development.
Withdrawal of Public Land from Legitimate Mining and Nonmining Uses. A MacGuire-like expansion of pedis possessio
would foster abuse of the mining laws, thus reducing the number of acres available for legitimate mining and nonmining uses. Under the General Mining Law, a miner can prospect for minerals on any unappropriated public land without regard to other land uses." 0 During the prediscovery period, pedis possessio rights allow a miner to exclude other land uses to the extent that they interfere with his exploration."' Once mining begins, it tends to displace other uses because mining is largely incompatible with land uses such as recreation, watershed protection, and conservation." 2 More formally, once a prospector discovers a valuable mineral, he obtains property rights good against the United States" 3 that allow him to exclude all other uses of his claim regardless of whether they interfere with mining. . IV 1980) , appears to give the Interior Department more power. The law requires claimants to file, both locally and with the Bureau of Land Management, either a "notice of intention to hold" or an affidavit of assessment work. Id. § 1744(a). Failure to file such instruments "shall be deemed conclusively to constitute an abandonment of the mining claim." Id. § 1744(c). Filing such an instrument "by itself shall not render valid any claim which would not be otherwise valid under applicable law. Nothing in this section shall be construed as a waiver of the assessment and other requirements of such law." Id. § 1744(d).
"I Strauss, supra note 30, at 192; Comment, supra note 118, at 149; see also STANFORD ENVIRONMENTAL LAW SocIETY, supra note 110, at 6. In general, the federal government has been hesitant to challenge false affidavits, preferring to encourage prospectors to come onto public lands not needed for another public use. Comment, supra note 118, at 149.
If it should become apparent that massive new speculation is taking place, the government might take action. Because a miner can go back and stake another claim if his initial claim is declared invalid, however, it might not be worthwhile for the Interior Department to change its current practice, even in the face of massive speculation. If the Department does not change its current practice, 43 U.S.C. § 1744 (1976 & Supp. IV 1980), see supra cator has an incentive to show that a prior locator has failed to comply with the discovery or assessment work requirements, because the subsequent locator can obtain rights to valuable minerals by demonstrating that his claim is superior. 120 Under the MacGuire standard, however, it is virtually impossible for a subsequent locator to establish a superior claim: because MacGuire liberally grants pedis possessio protection to vast areas, the prior locator will almost always be able to demonstrate the subsequent locator's entry violated his pedis possessio rights.
21
Withotit incentives to bring suit, subsequent locators will bring fewer challenges. Without such challenges, the number of fraudulent claims will increase unchecked. Congress intended that miners have easy access to public land for the purpose of mining. 22 In the absence of mining, Congress has provided for other uses of the public's land.
1 23 By making it easier for individuals who have not actually made a discovery to assert postdiscovery rights, which include the right to exclude nonmining uses, the MacGuire decision will divert public land from the uses intended by Congress.
better able to perform this sort of inquiry than are courts;"' courts are constrained to consider only the facts of the particular controversy before them." 2 Case-by-case determinations ill serve miners and the public. Miners need uniform rules for planning purposes 3 3 and the public has an interest in coherent national land use policies. Although prediscovery protection should be increased, courts are not the appropriate institution to do so.
IV. A CONGRESSIONAL SOLUTION
It is often stated that mining law needs to be reformed.
T 13 This comment has demonstrated that courts are ill suited to undertake that task. The alternatives to judicial tinkering are either state or federal legislation. This part discusses why federal action is preferable and outlines a proposal for a permit system to replace pedis possessio law.
A. The Importance of National Policies
Each mining state has laws that regulate mining and supplement federal law. 3 5 Conceivably, state legislatures could expand prediscovery rights to suit contemporary needs. Unlike state courts, state legislatures have the capacity to gather the information necessary for expanding prediscovery rights while imposing limits that can control speculation and illicit domination of public land. 1 Regardless of the resolution of these controversies, however, the enactment of an exclusive permit system would improve current law. It will provide coherent national regulation, protect miners' investments in exploration work, and encourage mineral development while also avoiding the displacement of legitimate uses of federal lands.
CONCLUSION
The common law doctrine of pedis possessio was developed to protect the rights of miners prospecting on federal lands prior to the discovery of valuable minerals. Pedis possessio traditionally has protected miners from forcible, fraudulent, and surreptitious entries on each claim they actually occupy and work. In the past decade, some courts have approved the expansion of pedis possessio protection to neighboring unworked claims. Concerned with geologic and economic constraints on modern mining, those courts relaxed the traditional occupancy and work requirements, hoping to encourage mineral development.
This comment has found that judicial expansion of pedis possessio will not significantly increase mineral development because it will not give miners sufficient prediscovery protection and because it will encourage land speculation. Moreover, judicial expansion of the doctrine is inappropriate because it would allow unchecked mining industry domination of public lands.
Although regulation of the prediscovery period traditionally has been a local function, political developments, changes in the mining industry, and the need for national coordination of mineral and public land-use policy make it appropriate for the federal government to act. Congressional legislation creating exclusive mining exploration permits, limited in time and land area, is the best means of giving miners additional protection without creating problems of speculation or illegitimate monopolization of public lands.
James M. Finberg
firms could afford the costs imposed by the pedis possessio duty to exclude rivals from the large tracts.
154 Id. at 32-50. The environmentalists favor royalty payments and competitive bidding for leases. They claim that bidding will result in more efficient resource allocation, id. at 33-34, and that the current absence of royalties amounts to an inefficient subsidy to miners, id. 
